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DETAILED ACTION 
Claim Objections 

Claims 29-31 are objected to as being dependent upon a rejected base claim, but would 
be allowable if rewritten in independent form including all of the limitations of the base claim 
and any intervening claims. 

Claim Rejections - 35 USC § 102 
The following is a quotation of the appropriate paragraphs of 35 U.S. C. 102 that form the 
basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in tins or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

Claims 1-7, 15, and 16 are rejected under 35 U.S.C. 102(b) as being anticipated by 
McCrory (U.S. Pat. No.: 1400616). McCrory discloses a frame with portions lining in a first 
and second plane, where the planes form an angle (Figure 1) where the angle is -30° as shown in 
the drawing below. A number of retractors are attached to the frame where there are 4 retractors, 
each retractor has a parallel opposing counterpart and extend transversely to a plane where the 
members are fully capable of encircling an opening and form an oval shape on the frame. The 
device is fully capable of being positioned along the spine where a portion will lie posterior 
and/or posterior-lateral and along the mid-line of the spine. With regards to the amendment of 
claim 1, McCrory discloses the following: said first and second portions of said frame each 
include a recess (portions of the frame where screws go through) to receive clamping devices 
coupled to respective ones of said retractors about said frame with said clamping devices being 
slideable (screws can move in and out) from said respective recess along a respective one of said 



Application/Control Number: 10/720,656 Page 3 

Art Unit: 3738 

first and second portions of said frame for attachment to said respective portion of said frame at a 
selected position therealong spaced from said recess (shown in Figure 1). 

Claims 41, 44, and 45 are rejected under 35 U.S.C. 102(b) as being anticipated by Kluger 
(DE 8704901 U). Kluger discloses first and second anchors (19) and a frame (2) lying in at least 
one plane where first (4) and second (2) distractor mechanisms are attachable to the frame and 
extend transversely and are engagable to the anchors where portion 3 includes a locking wheel 
mechanism to fixedly secure the device and the device includes the pivoting portions 5 and 5a, 
allowing for a pivotal relationship with the anchors where the anchors are multi axial screws as 
demonstrated by the circular rotation aspect (32) of Figures 5 and 6). With regards to the 
amendments of claim 41, Kluger discloses said first and second distractor mechanisms adjacent a 
proximal end of said respective distractor mechanism as shown in Figure 1 ; and the proximal 
ends of said distractor mechanisms (30, 31) to pivot relative to said adjustment mechanism (22, 
23) about said distal ends thereof toward and away from said frame (col. 3, lines 29, 36). 

Claims 57-64 are rejected under 35 U.S.C. 102(b) as being anticipated by Mayer et al. 
(U.S. Pat No. 5728046). Mayer et al. discloses the following regarding claim 57: a surgical 
instrumentation system to provide a surgical approach to a patient's spine, comprising: first and 
second anchors engagable to first and second vertebrae of the spine (36); a frame lying in at least 
one plane (Figure 1); a retractor (32) attachable to said frame, said retractor including a blade 
portion (col. 3, lines 32-36) extending transversely to said at least one plane, said blade portion 
including a tissue contacting surface (34) adapted to contact and retract tissue from the surgical 
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approach; a first distractor mechanism (30) attachable to said frame and extending transversely 
to said at least one plane (Figure 1), said first distractor mechanism including a distal end 
engageable to said first anchor (32) with said first distractor mechanism in pivotal relation to the 
first vertebra when said first anchor is engaged with the first vertebra (the screw that is attached 
to the distractor mechanism will move into the vertebra); a second distractor mechanism 
(31) attachable to said frame and extending transversely to said at least one plane (Figure 1), said 
second distractor mechanism including a distal end engageable to said second anchor (32) with 
said second distractor mechanism in pivotal relation to the second vertebra when said second 
anchor is engaged with the second vertebra, wherein said first and second distractor mechanisms 
are each attachable to said frame to fix said first and second distractor mechanisms in position 
relative to the first and second vertebrae, respectively (as shown in Figure 1, the mechanisms can 
pivot relative to the frames); first and second adjustment mechanisms (see Attachment A) 
coupled to respective ones of said first and second distractor mechanisms (Figure 1), said 
adjustment mechanisms each including a first condition in locking engagement with said 
respective distractor mechanism to fixedly secure said distractor mechanism relative to said 
frame and the respective one of the first and second vertebrae, said adjustment mechanisms 
further each including a second condition in pivotal engagement with said respective distractor 
mechanism to permit said distractor mechanism to pivot relative to said frame (col. 3, lines 1 1- 
29), wherein said adjustment mechanisms each include: an adjustment handle (24, 25); a shaft 
assembly extending from said adjustment handle, said shaft assembly including an outer shaft 
and an inner shaft movably positioned within said outer shaft (Attachment A); and an 
engagement member (22 or 23) at an end of said shaft assembly opposite said adjustment handle, 
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said engagement member extending from a distal end of said inner shaft and including a number 
of teeth (threads of the screws) configured to selectively interdigitate and lockingly engage 
(Figure 1) a number of teeth provided adjacent a proximal end of said distractor mechanism, said 
number of teeth engaging one another along concave-convex pivot path of said distractor 
mechanism (threads of screw and teeth along the frame), wherein said adjustment handle is 
linked with said inner shaft (connected via the screws), said adjustment handle being rotatable to 
move said inner shaft and said engagement member between said first condition and said second 
condition (col. 3, lines 21-29). 

Mayer et al. discloses the following regarding claim 58: a surgical instrumentation 
system to provide a surgical approach to a patient's spine, comprising: first and second anchors 
engageable to first and second vertebrae of the spine (36); a frame lying in at least one plane 
(Figure 1); a retractor (32) attachable to said frame, said retractor including a blade portion (col. 
3, lines 32-36) extending transversely to said at least one plane, said blade portion including a 
tissue contacting surface (34) adapted to contact and retract tissue from the surgical approach; a 
first distractor mechanism (30) attachable to said frame and extending transversely to said at 
least one plane (Figure 1), said first distractor mechanism including a distal end engageable to 
said first anchor (36) with said first distractor mechanism in pivotal relation to the first vertebra 
when said first anchor is engaged with the first vertebra (the screw is attached to the distractor 
mechanism will move into the vertebrae); a second distractor mechanism (31) attachable to said 
frame and extending transversely to said at least one plane (Figure 1), said second distractor 
mechanism including a distal end engageable to said second anchor (36) with said second 
distractor mechanism in pivotal relation to the second vertebra when said second anchor is 
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engaged with the second vertebra, wherein said first and second distractor mechanisms are each 
attachable to said frame to fix said first and second distractor mechanisms in position relative to 
the first and second vertebrae, respectively (as shown in Figure 1 , the mechanisms can pivot 
relative to the frames); first and second adjustment mechanisms (Attachment A) coupled to 
respective ones of said first and second distractor mechanisms (Figure 1), said adjustment 
mechanisms each including a first condition in locking engagement with said respective 
distractor mechanism to fixedly secure said distractor mechanism relative to said frame and the 
respective one of the first and second vertebrae, said adjustment mechanisms further each 
including a second condition in pivotal engagement with said respective distractor mechanism to 
permit said distractor mechanism to pivot relative to said frame (col. 3, lines 1 1-29), wherein 
said adjustment mechanisms each include: an engagement member (22 or 23) at a distal end 
thereof including a number of teeth configured to selectively interdigitate and lockingly engage a 
number of teeth (threads of the screw) provided adjacent a proximal end of said distractor 
mechanism (Figure 1), said number of teeth engaging one another along concave-convex pivot 
path of said distractor mechanism (threads of the screw and the teeth on the frame); and a pair of 
plates (32) at said distal end of said adjustment mechanism and said distractor mechanism 
includes a pair of proximal flanges (39, 40) pivotally coupled to said pair of plates (Figure 1). 

Mayer et al. discloses the following regarding claim 59: the system of claim 58, wherein: 
said pair of proximal flanges each include an arcuate slot (29) defining a pivot path of said 
distractor mechanism; said engagement member includes a slot extending along a longitudinal 
axis (Figure 1); and said adjustment mechanism further comprises a roller pin (39) coupled 
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between said pair of plates and extending through 8aid slot of said engagement member and said 
arcuate slots of said pair of flanges of said distractor mechanism (Figure 1). 

Mayer et al. discloses the following regarding claim 60: the system of claim 58, further 
comprising a second retractor attachable to said frame opposite said retractor (left and right 
sides). 

Mayer et al. discloses the following regarding claim 61 : the system of claim 60, wherein 
said retractor includes a blade portion (col. 3, lines 32-36) defining a substantially fiat tissue 
contacting surface extending along a longitudinal axis of said blade portion, and said second 
retractor includes a blade portion defining a concave tissue contacting surface extending along a 
longitudinal axis of said second retractor (element 34; first and second rectractors on the left and 
right sides). 

The rest of the limitations in claims 62-64 can be seen in Figure 1 . 

Claim Rejections - 35 USC §103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 8-11, 13, 17, 21-27, 32, 33, 36-43, and 46-48 are rejected under 35 U.S.C. 103(a) 
as being unpatentable over McCrory (U.S. Pat. No. 1400616) in view of Mayer (U.S. Pa. No. 
5728046). McCrory is discussed supra. However, McCrory does not disclose anchors attachable 
to the vertebrae. Mayer teaches a pair of distractor mechanisms (32) attachable to anchors (36), 
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which are bone screws where the bone screws are attachable to vertebrae (col. 6, lines 37-47), 
where the anchors have anchor extensions (35) and the refractor body (32) is about the anchor 
extensions where the receptacle in the in the retractor (visible in Figure 3) is configured to 
capture he anchor extension and the distractors are attachable to a frame. Mayer further discloses 
distractors with locking engagement to fixedly secure (30, 31) where the anchors are fully 
capable of pivoting relative to the frame, by rotation along the circular path of the securing 
threaded area (29), additionally the elastic detent device (24, 25) allows for locking in various 
positions (col. 3, lines 10-20), and are effective releasable clamping devices where Mayer 
teaches up to 4 of these clamping devices (14,15, 24, 25). The various adjustment mechanisms of 
Mayer include a handle ((14,15, 24, 25) or (12, 13, 22, 23)) with shaft assembly with engaging 
threads at the end of the shaft as seen in Figure 1 where the adjustment may occur along teeth. 
Mayer's teachings are in the same field of endeavor or the analogous art of retractors for the 
puipose of maintaining an opening during surgery. It would have been obvious to one having 
ordinary skill in the art at the time the invention was made to combine the teaching of securing 
members with various adjustment and locking mechanism, as taught by Mayer, to the retractor 
frame as per McCrory, in order to provide the ability of distraction to the device. 

With regards to the amendment of claim 17, Mayer et al. discloses the following: . . and 
further comprising at least one adjustment mechanism (22 or 23) engaged to at least one of said 
first and second distractor mechanisms (22, 23 engage with 30, 31) at a pivoting coupling (22, 
23) location adjacent a proximal end of said at least distractor mechanism (Figure 1) and a 
clamping device (24, 25) movable along said frame and operable to clampingly engage said 
adjustment mechanism to said frame (col. 3, lines 15-20). 
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With regards to the amendment of claim 22, Mayer et al. discloses the adjustment 
mechanism as elements 22 or 23. 

With regards to the amendment of claim 41, Mayer et al. discloses the following: the 
first and second adjustment mechanisms coupled to respective ones of said first second distractor 
mechanisms adjacent a proximal end of said respective distractor mechanism (shown in Figure 
1); and proximal ends of said distractor mechanisms (30, 31) to pivot relative to said adjustment 
mechanism (22, 23) about said distal ends thereof toward and away from said frame (col. 3, lines 
29-36). 

Claims 12, 14, 18-20, 28, 34, and 35 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over McCrory (U.S. Pat. No. 1400616) in view of Mayer (U.S. Pat. No. 5728046) 
as disclosed above and further in view of Foley (U.S. Pub. No. 2002/0161368). McCrory and 
Mayer do not disclose multi-axial fixation screw. Foley teaches multi-axial fixation screws (P 
0068) for the puiposes of fixation to vertebrae (Figure 21) where the fixation screws contain a 
yoke (p0068-0071) where the yoke is pivotally attached to a threaded shank and the yoke (68) is 
an inner cylindrical shaft received in the distal end of an outer shaft (P 0071-0072) that is 
adapted to fixedly engage the yoke where the inner and outer shaft remain movable relative to 
one another and the screw remains pivotal. The yoke has two aims as shown in Figure 1, where 
the arms receive the poly- axial screw as well as portion 90. Foley's teachings are in the same 
field of endeavor or the analogous art of fixation for the purpose of poly-axially fixedly attaching 
to the spine. It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to combine the teaching of poly-axial screws with a yoke, as taught by 
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Foley, to the retractor-distraction system as per McCrory and Mayer, in order to attach the 
distraction portion of the device to the spine. 

Response to Arguments 
Applicant's arguments filed 5/24/2006 have been fully considered but they are not 
persuasive. Applicant contends that McCrory does not disclose the limitations of the amended 
claim 1 . With regards to claim 1 , McCrory discloses the limitations of the amended claim 1 
where the screws fit through their respective recesses and are capable of movement relative to 
the frame. Applicant states that the elements of amended claim 17 are not disclosed by either 
McCrory or Mayer et al. The elements are disclosed as described above. Applicant's arguments 
with respect to claim 41 have been considered but are moot in view of the new ground(s) of 
rejection. As these independent claims are rejected, their dependent claims are rejected as well. 
For further details, see the rejection as stated above. 



Response to Amendment 

Applicant's request for reconsideration of the finality of the rejection of the last Office 
action is persuasive and, therefore, the finality of that action is withdrawn. As the finality of the 
previous Office action dated on 1 1/2/2006 is withdrawn, the Examiner has not responded to 
arguments submitted for that Office action. 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 
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A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1 .136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 

Any inquiry concerning this communication or earlier communications fi*om the 
examiner should be directed to Ann Schillinger whose telephone number is (571) 272-6652. The 
examiner can normally be reached on Mon. thru Fri. 9 a.m. to 4 p.m.. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Corrine McDermott can be reached on (571) 272-4754. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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